UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

1-25-2017

State v. McKain Appellant's Brief Dckt. 44525

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. McKain Appellant's Brief Dckt. 44525" (2017). Not Reported. 3598.
https://digitalcommons.law.uidaho.edu/not_reported/3598

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
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322 E. Front St, Suite 570
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JASON MCKAIN,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 44525
JEROME COUNTY NO. CR 2006-4163
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Jason McKain admitted to violating his probation, the district court revoked his
probation and imposed a reduced unified sentence of fifteen years, with three years fixed. The
district court abused its discretion by executing that sentence rather than retaining jurisdiction so
that Mr. McKain could participate in treatment. This Court should therefore order that the
district court retain jurisdiction.

Statement of Facts and Course of Proceedings
In 2007, Mr. McKain pled guilty to enticing a child under sixteen over the internet,
I.C. § 18-1509A. (R.,1 pp.13–14.) Mr. McKain was twenty-nine years old at the time. (PSI,2
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Citations to the record refer to the limited record prepared by the district court for this appeal.
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p.1.) The Court sentenced Mr. McKain to serve a total of fifteen years, with five years fixed,
suspended the sentence, and placed Mr. McKain on a fifteen-year term of probation. (R., pp.14–
15.)
In August 2016, the State moved to revoke Mr. McKain’s probation. (R., p.5.) The State
alleged that Mr. McKain violated the conditions that he
1. Not possess any media material that acts as a stimulus for sexual behavior by sending a
photo of a topless woman to someone.
2. Not engage in any “illegal sexual activity,” including “adultery, sodomy, or fornication,”
by having sex with two women to whom he was not married.
3. Not engage in any deviant behaviors, such as “sado/masochism, bestiality, phone sex,
cross dressing, clothing fetish, voyeurism, public masturbation, or frottage,” by “seeking
out sex through social media” and “freely having sexual contact with woman that [sic] he
has no idea whether or not they are carrying a communicable disease and that he has the
potential to spread such questionable diseases.”
4. Get approval from his probation officer before starting a romantic relationship by
“engag[ing] in sexual acts with a minimum of two woman that [sic] he is not married to.”
5. Not start a romantic relationship with anyone who has custody of minor children.
6. Follow his curfew.
7. Notify his probation officer if he loses his job, by not doing so when he was fired.
8. Not have unsupervised contact with minor children, except his own children, by having
contact with the minor child of one of the women he was seeing.
9. Not have a computer or internet access.
10. Not leave his supervisory district.
11. Not drink alcohol.
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Citations to “PSI” refer to the presentence investigation report from appeal No. 34506, which
Mr. McKain has moved to augment into the record.
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(R., pp.7–11; Tr.,3 p.4, L.17–p.6, L.19.) Mr. McKain admitted to all of the violations except
number two, engaging in illegal sexual activity, 4 and number seven, failing to notify his
probation officer when he was fired.5 (Tr., p.8, Ls.7–20, p.12, L.15–p.18, L.7.) The State
withdrew those two allegations. (Tr., p.4, L.17–p.6, L.19.)
At the disposition hearing, the State recommended that the court execute Mr. McKain’s
sentence. (Tr., p.21, Ls.2–16.) Defense counsel asked the court to consider that this was
Mr. McKain’s only violation in nine years, his conduct was inappropriate and violated his
probation but was not illegal, he had been a victim of abuse himself, and he understood his
actions were wrong. (Tr., p.21, L.19–p.25, L.1.) Defense counsel asked that the court consider
sending Mr. McKain on a rider so he could learn to address some of those issues and prove
himself worthy of probation. (Tr., p.24, L.2–p.25, L.1.) Finally, Mr. McKain told the court that
he felt ashamed, he apologized, and he asked the court for a rider so he could get help with his
own history of abuse. (Tr., p.25, Ls.5–10.)
The court revoked Mr. McKain’s probation, but sua sponte reduced his sentence.
(Tr., p.25, Ls.11–25; R., p.59.)

It kept the total sentence of fifteen years, but lowered

Mr. McKain’s fixed time to three years. (Tr., p.25, Ls.20–25; R., p.59.) Mr. McKain timely
appealed. (R., pp.62–64.)
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Unless otherwise noted, citations to the transcript refer to the electronic document containing
the transcripts of the hearings on September 12 and 19, 2016.
4
As the prosecutor explained, Mr. McKain admitted to having sex with women to whom he was
not married, but he did not admit that his conduct was illegal. (Tr., p.8, L.23–p.9, L.1.)
5
Defense counsel represented that Mr. McKain would admit to not maintaining a job while on
probation, but that the State would withdraw the allegation that Mr. McKain did not notify his
probation officer when he was fired. (Tr., p.8, Ls.13–18.) Later on, the court asked Mr. McKain
if he admitted or denied the allegation that he had not notified his probation officer if he was
fired, and Mr. McKain “admitted” the allegation. (Tr., p.15, L.22–p.16, L.4.) But when the
court asked if Mr. McKain notified his probation officer, he said that he did. (Tr., p.16, Ls.5–7.)
3

ISSUE
Did the district court abuse its discretion when it executed Mr. McKain’s reduced sentence
without retaining jurisdiction?

ARGUMENT
The District Court Abused Its Discretion When It Executed Mr. McKain’s Reduced Sentence
Without Also Retaining Jurisdiction
Whether a willful violation of a condition of probation justifies revoking a defendant’s
probation “is a question addressed to the judge’s sound discretion.” State v. Adams, 115 Idaho
1053, 1054 (Ct. App. 1989). However, “a judge cannot revoke probation arbitrarily.” Id. at
1055. “[P]robation may be revoked if the judge reasonably concludes from the defendant’s
conduct that probation is not achieving its rehabilitative purpose.” Id. Further, I.C. § 19-2601(4)
gives the district court the discretion to revoke a defendant’s probation, suspend his sentence,
and retain jurisdiction so that he can participate in treatment and programming.
The appellate court “defers to the trial court’s decision unless an abuse of discretion is
demonstrated.”

Adams, 115 Idaho at 1055.

“To determine whether there is an abuse

of discretion this Court considers whether (1) the court correctly perceived the issue as one of
discretion; (2) the court acted within the boundaries of such discretion and consistently with
legal standards applicable to specific choices; and (3) the court reached its decision by
an exercise of reason.”

State v. Pierce, 150 Idaho 1, 5 (2010). This Court must consider the

entire record, including the defendant’s conduct before and during probation, State v. Chapman,
111 Idaho 149, 153–54 (1986), and must take into consideration the four goals of sentencing:
the protection of society, deterrence, rehabilitation, and retribution, Pierce, 150 Idaho at 5–6.
As Mr. McKain acknowledged at the disposition hearing, he did not deserve a second
chance at probation. (Tr., p.24, L.2–p.25, L.10.) However, executing his sentence was not
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necessary to further the goals of sentencing, and thus the district court did not reach its decision
by an exercise of reason. See Pierce, 150 Idaho at 5–6. The district abused its discretion by not
retaining jurisdiction so that Mr. McKain could earn another chance at probation.
First and foremost, Mr. McKain’s background supports his request for a period of
retained jurisdiction. When Mr. McKain committed this crime he was a productive citizen with
a minimal criminal record.

He had only a speeding ticket on his criminal record, though

Mr. McKain told the PSI investigator that he avoided criminal charges related to his relationship
with his wife, who was seventeen at the time, by marrying her. (PSI, pp.2, 7; see also R., p.11;
7/2/07 Tr., p.9, L.20–p.10, L.7.) Further, Mr. McKain had served his country and his community
as a sergeant in the army for over ten years. (PSI, p.5.)
Mr. McKain’s overall success in life is somewhat surprising, given that he was the
product of a painful childhood that was shaped by physical and sexual abuse. (PSI, p.3.)
Mr. McKain’s father abused drugs and alcohol for much of Mr. McKain’s childhood. (PSI, p.3;
PSE, p.3.)

In addition to the inevitable trauma caused by a substance-abusing parent,

Mr. McKain’s father subjected him to both physical and sexual abuse. (PSI, p.3.) As a result,
Mr. McKain still suffers trauma in his adult years caused by his brutal upbringing, and struggles
to even discuss his childhood. (Id.)
After recognizing that this past trauma contributed to his severe lapse of judgment that
gave rise to the charge in this case, Mr. McKain voluntarily started going to counseling. (PSI,
p.5.) These sessions were designed to address Mr. McKain’s childhood and his struggles with
depression. (Id.) The records from his therapy sessions indicated that he was making strides in
developing new coping skills, reducing compulsive behaviors, and reducing his depression. (Id.)
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Finally, the psychosexual evaluation concluded that Mr. McKain did not have a primary
attraction to underage females, and that he only presented a low to moderate risk of recidivism.
(PSE,6 pp.9–10.)
The circumstances surrounding Mr. McKain’s violations also favor a period of retained
jurisdiction. Mr. McKain had been on probation for nine years when he was alleged to have
violated his probation, his violations were not crimes, he took accountability for his actions by
admitting to the violations and acknowledging he made a mistake, and he expressed his desire to
continue to work on his underlying problems. (See Tr., p.22, L.1–p.25, L.1.) Mr. McKain told
the court at the disposition hearing, “I just want to say I feel ashamed, and I apologize to the
Court for being here again. I know what I did was wrong and hopefully, if you grant this rider,
I’ll get the help that I need to solve my issues with the past history of my abuse.” (Tr., p.25,
Ls.5–10.)
Considering Mr. McKain’s background and the circumstances surrounding these
violations, the district court abused its discretion by not retaining jurisdiction over Mr. McKain
so he could prove himself worthy of another period of probation.

CONCLUSION
Mr. McKain respectfully requests that the Court order that the district court place him on
a period of retained jurisdiction.
DATED this 25th day of January, 2017.
__________/s/_______________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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Citations to “PSE” refer to the psychosexual evaluation from appeal No. 34506, which
Mr. McKain has moved to augment into the record.
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